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I. Draft Agreement on the Accession of the Europeabynion to the Convention for the
Protection of Human Rights and Fundamental Freedoms

Preamble

The High Contracting Parties to the Convention tfug Protection of Human Rights and
Fundamental Freedoms, signed at Rome on 4 Noveb®€ (ETS No. 5, hereinafter
referred to as “the Convention”), being member &tatf the Council of Europe, and the
European Union,

Having regard to Article 59, paragraph 2, of then@mtion;

Considering that the European Union is founded loa tespect for human rights and
fundamental freedoms;

Considering that the accession of the European rumio the Convention will enhance
coherence in human rights protection in Europe;

Considering, in particular, that the individual sl have the right to submit the acts,
measures or omissions of the European Union texternal control of the European Court of
Human Rights (hereinafter referred to as “the Curt

Considering that, having regard to the specificalegrder of the European Union, its
accession requires certain adjustments to the @diovesystem to be made by common
agreement,

Have agreed as follows:

Article 1 — Scope of the accession and amendments #Article 59 of the
Convention

1. The European Union hereby accedes to the Coowvento the Protocol to the
Convention and to Protocol No. 6 to the Convention.

2. Paragraph 2 of Article 59 of the Convention kbalamended to read as follows:

“2.a. The European Union may accede to this Converdiahthe Protocols thereto.
Accession of the European Union to the Protocolallshe governedmutatis
mutandis, by Article 6 of the Protocol, Article 7 of ProtalcNo. 4, Articles 7 to 9 of
Protocol No. 6, Articles 8 to 10 of Protocol No.Afdticles 4 to 6 of Protocol No. 12
and Articles 6 to 8 of Protocol No. 13.

b. The status of the European Union as a High @otitrg Party to the

Convention and the Protocols thereto shall be éurttefined in the Agreement on the
Accession of the European Union to the Conventimntlie Protection of Human

Rights and Fundamental Freedoms.



1.

CDDH-UE (2011)16fin

C. Accession to the Convention and the Protocodsetio shall impose on the
European Union obligations with regard only to acteasures or omissions of its
institutions, bodies, offices or agencies, or afspas acting on their behalf. Nothing
in the Convention or the Protocols thereto shajune the European Union to perform
an act or adopt a measure for which it has no ctenpe under European Union law.

d. Where any of the terms ‘State’, ‘State Parttates’ or ‘States Parties’ appear
in paragraph 1 of Article 10, and in Article 17 wfis Convention, as well as in
Articles 1 and 2 of the Protocol, Article 2 of Ryobl No. 4, Articles 2 and 6 of
Protocol No. 6, Articles 3, 4, 5 and 7 of Protobla. 7, Article 3 of Protocol No. 12,
and Article 5 of Protocol No. 13, they shall be ersdood as referring also to the
European Union.

e Where any of the terms ‘national security’, ioatl law’, ‘national laws’,
‘national authority’, ‘life of the nation’, ‘counyt, ‘administration of the State’,
‘territorial integrity’, ‘territory of a State’ ofdomestic’ appear in Articles 5, 6, 7, 8,
10, 11, 12, 13, 15 and 35 of this Convention, inicke 2 of Protocol No. 4 and in
Article 1 of Protocol No. 7, they shall be undeost@s relating alsenutatis mutandis,

to the European Union.”

Paragraph 5 of Article 59 of the Convention kbalamended to read as follows:

“B. The Secretary General of the Council of Eurspall notify all the Council of
Europe member States and the European Union ofetitey into force of the
Convention, the names of the High Contracting Barvho have ratified it or acceded
to it, and the deposit of all instruments of raafion or accession which may be
effected subsequently.”

Article 2 — Reservations to the Convention and it®rotocols

The European Union may, when signing or expngsigs consent to be bound by the

provisions of this Agreement in accordance withidet 10, make reservations to the
Convention and to the Protocol in accordance witticke 57 of the Convention.

2.

Paragraph 1 of Article 57 of the Conventionlidbe@ amended to read as follows:

“1. Any State may, when signing this Convention when depositing its

instrument of ratification, make a reservationespect of any particular provision of
the Convention to the extent that any law thendrcd in its territory is not in

conformity with the provision. The European Uniorayn when acceding to this
Convention, make a reservation in respect of anstiqodar provision of the

Convention to the extent that any law of the Euasp®&nion then in force is not in
conformity with the provision. Reservations of angel character shall not be
permitted under this Article.”
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Article 3 — Co-respondent mechanism
1. Article 36 of the Convention shall be amendedodlows:

a. The heading of Article 36 shall be amended tdras follows: “Third party
intervention and co-respondent”.

b. The following paragraph shall be added at treeadrArticle 36:

“4. The European Union or a member State of theofiean Union may
become a co-respondent to proceedings by decisiotheo Court in the
circumstances set out in the Agreement on the Atmesof the European
Union to the Convention for the Protection of HuniRights and Fundamental
Freedoms. A co-respondent is a party to the cabe. admissibility of an
application shall be assessed without regard to piicipation of a co-
respondent in the proceedings.”

2. Where an application is directed against onmmare member States of the European
Union, the European Union may become a co-respandehe proceedings in respect of an
alleged violation notified by the Court if it appsdhat such allegation calls into question the
compatibility with the Convention rights at issué a provision of European Union law
notably where that violation could have been awidaly by disregarding an obligation
under European Union law.

3. Where an application is directed against theogean Union, the European Union
member States may become co-respondents to theeaiogs in respect of an alleged
violation notified by the Court if it appears thatich allegation calls into question the
compatibility with the Convention rights at issukaoprovision of the Treaty on European
Union, the Treaty on the Functioning of the Eurapé&mion or any other provision having
the same legal value pursuant to those instrumenotably where that violation could have
been avoided only by disregarding an obligationeurdose instruments.

4. Where an application is directed against artdied to both the European Union and
one or more of its member States, the status ofespondent may be changed to that of a co-
respondent if the conditions in paragraph 2 orgrash 3 of this Article are met.

5. A High Contracting Party shall become a co-resient only at its own request and by

decision of the Court. The Court shall seek thevsief all parties to the proceedings. When

determining a request of this nature the Courtl ssless whether, in the light of the reasons
given by the High Contracting Party concerneds plausible that the conditions in paragraph
2 or paragraph 3 of this Article are met.

6. In proceedings to which the European Unionoisespondent, if the Court of Justice
of the European Union has not yet assessed theatdmtipy with the Convention rights at
issue of the provision of European Union law aseungaragraph 2 of this Article, then
sufficient time shall be afforded for the CourtJofstice of the European Union to make such
an assessment and thereafter for the parties te wiadervations to the Court. The European
Union shall ensure that such assessment is magglysio that the proceedings before the
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Court are not unduly delayed. The provisions o faragraph shall not affect the powers of
the Court.

7. The respondent and the co-respondent shallaappitly in the proceedings before
the Court.

8. This Article shall apply to applications submdttfrom the date of entry into force of
this Agreement.

Article 4 — Inter-Party cases

1. The first sentence of paragraph 2 of Articleo2%he Convention shall be amended to
read as follows:

“A Chamber shall decide on the admissibility andriteeof inter-Party applications
submitted under Article 33".

2. The heading of Article 33 of the Convention sbalamended to read as follows:

“Article 33 — Inter-Party cases”.

Article 5 — Interpretation of Articles 35 and 55 ofthe Convention

Proceedings before the Court of Justice of the gean Union shall be understood as
constituting neither procedures of internationakstigation or settlement within the meaning
of Article 35, paragraph B, of the Convention, nor means of dispute settlénagthin the
meaning of Article 55 of the Convention.

Article 6 — Election of judges

1. A delegation of the European Parliament shalkbtitled to participate, with the right

to vote, in the sittings of the Parliamentary Asbgnof the Council of Europe whenever the
Assembly exercises its functions related to thectiEle of judges in accordance with

Article 22 of the Convention. The number of repreéasves of the European Parliament shall
be the same as the highest number of represerstativevhich any State is entitled under
Article 26 of the Statute of the Council of Europe.

2. The modalities of the participation of repreaéines of the European Parliament in
the sittings of the Parliamentary Assembly of theuil of Europe and its relevant bodies
shall be defined by the Parliamentary Assemblyhef €Council of Europe, in co-operation
with the European Parliament.
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Article 7 — Participation of the European Union inthe Committee of Ministers of
the Council of Europe

1. The European Union shall be entitled to paratapin the Committee of Ministers,
with the right to vote, when the latter takes diecis:

a. under Article 26, paragraph 2, Article 39, paragrdp Article 46, paragraphs 2 to
5, or Article 47 of the Convention;

b. regarding the adoption of Protocols to the Conwenti

c. regarding the adoption or implementation of anyeothstrument or text addressed
to the Court or to all High Contracting Partiegtie Convention, or relating to the
functions exercised by virtue of the Conventionttey Committee of Ministers or
the Parliamentary Assembly of the Council of Europe

2. The exercise of the right to vote by the EuropBaion and its member States shall
not prejudice the effective exercise by the Conmarittf Ministers of its supervisory functions
under Articles 39 and 46 of the Convention. In igatar, the following shall apply.

a. Where the Committee of Ministers supervises thélmgnt of obligations either
by the European Union alone, or by the Europearotyand one or more of its
member States jointly, it derives from the Européamion treaties that the
European Union and its member States express @usitand vote in a co-
ordinated manner. The Rules of the Committee ofidfins for the supervision of
the execution of judgments and of the terms ofnfiig settlements shall be
adapted to ensure that the Committee of Ministdfeckvely exercises its
functions in those circumstances.

b. Where the Committee of Ministers otherwise supesighe fulfilment of
obligations by a member State of the European Unioa European Union is
precluded for reasons pertaining to its interngaleorder from expressing a
position or exercising its right to vote. The Eugap Union treaties do not oblige
the member States of the European Union to exgresisions or to vote in a co-
ordinated manner.

c. Where the Committee of Ministers supervises thélfugént of obligations by a
High Contracting Party other than the European bmoa member State of the
European Union, the European Union treaties doohbge the member States of
the European Union to express positions or to woteco-ordinated manner, even
if the European Union expresses its position or@ses its right to vote.

Article 8 — Participation of the European Union inthe expenditure related to the
Convention

1. The European Union shall pay an annual cortidbudedicated to the expenditure
related to the functioning of the Convention. Tamual contribution shall be in addition to
contributions made by the other High ContractingiBs. Its amount shall be equal to 34% of
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the highest amount contributed in the previous ygaany State to the Ordinary Budget of
the Council of Europe.

2. a. If the amount dedicated within the Ordinary Betdgf the Council of Europe
to the expenditure related to the functioning o t@onvention, expressed as a
proportion of the Ordinary Budget itself, deviabesach of two consecutive years by
more than 2.5 percentage points from the percentatjeated in paragraph 1, the
Council of Europe and the European Union shallagneement, amend the percentage
in paragraph 1 to reflect this new proportion.

b. For the purpose of this paragraph, no accourit Isb@aken of:

— a decrease in absolute terms of the amount dediedthin the Ordinary
Budget of the Council of Europe to the expendituedated to the
functioning of the Convention as compared to thar y@eceding that in
which the European Union becomes a Party to the/€dion;

— an increase in thamount dedicated within the Ordinary Budget of the
Council of Europe to the expenditure related to fimectioning of the
Convention, expressed as a proportion of the OrgdiBadget itself, where
this results from a decrease in absolute terméeiQrdinary Budget and
either no change or a decrease in absolute terrtteecimount dedicated
within it to the expenditure related to the funotigg of the Convention.

C. The percentage that results from an amendmelgrparagraph 2.a may itself
later be amended in accordance with this paragraph.

3. For the purpose of this Article, the expendituelated to the functioning of the
Convention comprises the total expenditure on:

a. the Court;

b. the supervision of the execution of judgments ef@ourt; and

c. the functioning, when performing functions undere tiConvention, of the
Committee of Ministers, the Parliamentary Assentig the Secretary General of
the Council of Europe,

increased by 15% to reflect related administradiverhead costs.
4. Practical arrangements for the implementatibthis Article may be determined by
agreement between the Council of Europe and thegean Union.
Article 9 — Relations with other Agreements
1. The European Union shall respect the provisains
a. Articles 1 to 6 of the European Agreement relatingPersons Participating in

Proceedings of the European Court of Human Rigiit§ &arch 1996 (ETS
No. 161);
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b. Articles 1 to 19 of the General Agreement on Peiyds and Immunities of the
Council of Europe of 2 September 1949 (ETS No. r) Articles 2 to 6 of its
Protocol of 6 November 1952 (ETS No. 10), in sodarthey are relevant to the
operation of the Convention; and

c. Articles 1 to 6 of the Sixth Protocol to the Gemekgreement on Privileges and
Immunities of the Council of Europe of 5 March 1983 S No. 162).

2. For the purpose of the application of the Agreets and Protocols referred to in
paragraph 1, the Contracting Parties to each afhthleall treat the European Union as if it
were a Contracting Party to that Agreement or Rato

3. The European Union shall be consulted beforefggrgement or Protocol referred to
in paragraph 1 is amended.

4. With respect to the Agreements and Protocokrmed to in paragraph 1, the Secretary
General of the Council of Europe shall notify the@@pean Union of:
a. any signature;
b. the deposit of any instrument of ratification, gueace, approval or accession;
c. any date of entry into force in accordance with tllevant provisions of those
Agreements and Protocols; and
d. any other act, notification or communication reigtito those Agreements and
Protocols.

Article 10 — Signature and entry into force

1. The High Contracting Parties to the Conventianttee date of the opening for
signature of this Agreement and the European Umang express their consent to be bound

by:

a. signature without reservation as to ratificatiorgeptance or approval; or

b. signature with reservation as to ratification, gtaace or approval, followed by
ratification, acceptance or approval.

2. Instruments of ratification, acceptance or aparoshall be deposited with the
Secretary General of the Council of Europe.

3. This Agreement shall enter into force on thstfeay of the month following the
expiration of a period of three months after theedan which all High Contracting Parties to
the Convention mentioned in paragraph 1 and theg&an Union have expressed their consent
to be bound by the Agreement in accordance witlptbeisions of the preceding paragraphs.

4. The European Union shall become a Party to threvéntion, to the Protocol to the
Convention and to Protocol No. 6 to the Conventrihe date of entry into force of this
Agreement.

Article 11 — Reservations

No reservation may be made in respect of the pimngsof this Agreement.
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Article 12 — Notifications

The Secretary General of the Council of Europelghatify the European Union and the
member States of the Council of Europe of:

a. any signature without reservation in respect ofication, acceptance or approval;
b. any signature with reservation in respect of redifion, acceptance or approval,

c. the deposit of any instrument of ratification, gueace or approval,

d. the date of entry into force of this Agreementac@dance with Article 10;

e. any other act, notification or communication reigtto this Agreement.

In witness whereof the undersigned, being duly engkd thereto, have signed this
Agreement.

Done at ............. the ... , in Englastd in French, both texts being equally authemtic,
a single copy which shall be deposited in the arhbf the Council of Europe. The Secretary
General of the Council of Europe shall transmitiied copies to each member State of the
Council of Europe and to the European Union.
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Il. Draft Rule to be added to the Rules of the Comiittee of Ministers for the supervision
of the execution of judgments and of the terms ofiendly settlements

Rule 18 — Judgments and friendly settlements in cas to which the European
Union is a party

Where the Committee of Ministers supervises thélfugnt of obligations either by the
European Union alone, or by the European Union @mel or more of its member States
jointly, the High Contracting Parties shall:

a. without prejudice to the provisions under subagaaphsb and c, consider
decisions by the Committee of Ministers as adogtadsimple majority of the representatives
entitled to sit on the Committee on behalf of théigh Contracting Parties that are not
member States of the European Union is in favour;

b. consider decisions by the Committee of Ministensler Rules 10 and 11 as
adopted if two thirds of the representatives esditio sit on the Committee on behalf of those
High Contracting Parties that are not member Staitédse European Union are in favour; and

C. consider decisions by the Committee of Ministander Rule 17 as adopted if,
in addition to the majority set out in Article 20of the Statute of the Council of Europe, a
simple majority of the representatives casting #ewvan behalf of those High Contracting
Parties that are not member States of the Eurdgeam is in favour.

10
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lll. DRAFT Explanatory report to the Agreement on the Accession of the European
Union to the Convention for the Protection of HumanRights and Fundamental
Freedoms

Introduction

1. The accession of the European Union (hereinadferred to as “the EU”) to the Convention
for the Protection of Human Rights and Fundamednata¢doms, signed at Rome on 4 November 1950
(hereinafter referred to as “the Convention”) cdogts a major step in the development of the
protection of human rights in Europe.

2. Discussed since the late 1970s, the accessmagea legal obligation under the Treaty on
European Union when the Treaty of Lisbon came fatoe on 1 December 2009. Pursuant to Article
6, paragraph 2, of the Treaty on European Unidihe€[Union shall accede to the [Convention]. Such
accession shall not affect the Union’s competeasedefined in the Treaties”. Protocol No. 8 to the
Treaty of Lisbon set out a number of further reguents for the conclusion of the Accession
Agreement. Protocol No. 14 to the Convention, whias adopted in 2004 and which entered into
force on 1 June 2010, amended Article 59 of thev€ntion to allow the EU to accede to it.

I. Need for an Accession Agreement

3. The above provisions, although necessary, wetesufficient to allow for an immediate
accession of the EU. The Convention, as amendderdipcols Nos. 11 and 14, was drafted to apply
only to Contracting Parties who are also membeteStaf the Council of Europe. As the EU is neither
a State nor a member of the Council of Europe, lreaglits own specific legal system, its accession
requires certain adaptations to the ConventioregystThese include: amendments to provisions of the
Convention to ensure that it operates effectivelthwhe participation of the EU; supplementary
interpretative provisions; adaptations of the pdure before the European Court of Human Rights
(hereinafter referred to as “the Court”) to takmiaccount the characteristics of the legal ordeh®
EU, in particular the specific relationship betwesnEU member State’s legal order and that of the
EU itself; and other technical and administratigsues not directly pertaining to the text of the
Convention, but for which a legal basis is required

4. It was therefore necessary to establish, by comagreement between the EU and the current
High Contracting Parties to the Convention, thedtibons of accession and the adjustments to be
made to the Convention system.

5. As a result of the accession, the acts, meaanemissions of the EU, like every other High
Contracting Party, will be subject to the exteroahtrol exercised by the Court in the light of the
rights guaranteed under the Convention. This igha&lmore important since the EU member States
have transferred substantial powers to the EUhAsBme time, the competence of the Court to assess
the conformity of EU law with the provisions of tk®nvention will not prejudice the principle of the
autonomous interpretation of the EU law.

6. The EU is founded on the respect for fundameights, the observance of which is ensured
by the Court of Justice of the European Union (inefeer referred to as “the CJEU") as well as by th

courts of the EU member States; accession of thetdEthe Convention will further enhance the
coherence of the judicial protection of human sghtEurope.

7. As general principles, the Accession Agreenants to preserve the equal rights of all

individuals under the Convention, the rights of laggmts in the Convention procedures, and the
equality of all High Contracting Parties. The catreontrol mechanism of the Convention should, as

11
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far as possible, be preserved and applied to thénEtle same way as to other High Contracting
Parties, by making only those adaptations thatsaretly necessary. The EU should, as a matter of
principle, accede to the Convention on an equdlrigavith the other Contracting Parties, that ighw
the same rights and obligations. It was, howeveknawledged that, because the EU is not a State,
some adaptations would be necessary. It is alserstabd that the existing rights aabligations of

the States Parties to the Convention, whether bmaonbers of the EU, should be unaffected by the
accession, and that the distribution of competerimtsveen the EU and its member States and
between the EU institutions shall be respected.

[I. Principal stages in the preparation of the Accasion Agreement

8. Before the elaboration of this Agreement, theeasion of the EU to the Convention had been
debated on several occasions.

9. The Steering Committee for Human Rights (CDD#)ted at its 53rd meeting in June 2002
a study of the legal and technical issues that would Havee addressed by the Council of Europe in
the event of possible accession by the EU to thev@ation, which it transmitted to the Convention on
the Future of Europe, convened following the LaeReglaration of the European Council (December
2001), in order to consider the key issues arisorgthe EU's future development with a view to
assisting future political decision making abouttsaccession.

10. When drafting Protocol No. 14 to the Convention2004, the High Contracting Parties
decided to add a new paragraph to Article 59 ofQbevention providing for the possible accession of
the EU. It was, however, noted even at that tinst farther modifications to the Convention were
necessary to make such accession possible fromga knd technical point of viefv.Such
modifications could be made either in an amendirgjgeol to the Convention, or in an accession
treaty between the EU and the States Parties t6ahgention.

11. The entry into force of the Treaty of LisbonDecember 2009 and of Protocol No. 14 to the
Convention in June 2010 created the necessary pegebnditions for the accession.

12. The Committee of Ministers adopted, at the 198beeting of the Ministers’ Deputies (26
May 2010), ad hoc terms of reference for the CDDlelaborate, in co-operation with representatives
of the EU, a legal instrument, or instruments,isgtout the modalities of accession of the EU ® th
European Convention on Human Rights, includingiticipation in the Convention systérdn the
EU side, the Council of the EU adopted on 4 Jun&028 Decision authorising the European
Commission to negotiate an agreement for the Eattede to the Convention.

13. The CDDH entrusted this task to an informalugrof 14 members (7 coming from member
States of the EU and 7 coming from non-member Statehe EU), chosen on the basis of their
expertise. This informal working group (CDDH-UE)Idhen total eight working meetings with the
European Commission, reporting regularly to the EDdh progress and on outstanding issues. In the
context of these meetings, the informal group hkd two exchanges of views with representatives of
civil society, who regularly submitted commentstbea working documents.

14. In the context of the regular meetings whidtetplace between the two courts, delegations
from the Court and the CJEU discussed on 17 Jand@iyi the accession of the EU to the

Convention, and in particular the question of thegible prior involvement of the CJEU in cases to
which the EU is a co-respondent. The Joint Dedlamaby the Presidents of the two European courts

1. Document CDDH(2002)010 Addendum 2.
2. See the explanatory report to Protocol No. dagraph 101.
3. CM/Del/Dec(2010)1085, of 26 May 2010.

12
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summarising the results of the discussion providedlable reference and guidance for the
negotiation.

15. The CDDH approved the draft Accession Agreeraadtsent it to the Committee of Ministers
on ... . The Parliamentary Assembly adopted aniopion the draft Accession Agreement (Opinion
No. ... of ...). The Accession Agreement was adoptedhay Committee of Ministers on ... and
opened for signature on ...

[ll. Comments on relevant provisions of the Agreemst

Article 1 — Scope of the accession and amendmentsArticle 59 of the Convention

16. It was decided that, upon its entry into fotbe, Accession Agreement would simultaneously
amend the Convention and include the EU amongatsid3, without the EU needing to deposit a
further instrument of accession. This would alsdHmecase for the EU’s accession to the Protoabl an
to Protocol No. 6. Subsequent accession by thedzbtier Protocols would require the deposit of
separate accession instruments.

17. The amendments to the Convention concern phgr2 and 5 of Article 59.

18. Article 59, paragraph 2, of the Conventionaasended, defines the scope of the accession of
the EU to the Convention. It is divided into fiugbsparagraphs.

Possible accession to other Protocols

19. Under paragraph&.a provision is added to Article 59, of the Cori@mto permit the EU to
accede to the Protocols to the Convention. To enthat this provision can serve as a legal basis fo
the accession to those Protocols, Article 59, pagdy?2a, states that the provisions of the Protocols
concerning signature and ratification, entry intocé and depositary functionshall apply,mutatis
mutandis, in the event of the EU’s accession to those Rod$o

Reference in the Convention to further provisionsin the Accession Agreement

20. Article 59, paragraph 2. of the Convention provides that the status of Euk as a High
Contracting Party to the Convention shall be furtbefined in the Accession Agreement. Such
explicit reference to the Accession Agreement matkpessible to limit the amendments made to the
Convention. For instance, provisions about prive@nd immunities and about the participation of
the EU in the Committee of Ministers of the CourgfilEurope are thus dealt with in the Accession
Agreement. In so far as the Accession Agreementstiill have legal effect after the EU has acceded,
its provisions will be subject to interpretation thye Court. To implement the Accession Agreement,
the EU may need to adopt internal legal rules g various matters, including the functioning of
the co-respondent mechanism. Similarly, the Rul€3onirt may also need to be adapted.

Effects of the accession

21. The provision under paragrapiec geflects the requirement under Article 2 of Prolddo. 8
to the Treaty of Lisbon that the accession of thiedhall not affect its competences or the powers of
its institutions. The provision also clarifies thatcession to the Convention imposes on the EU
obligations with regard to acts, measures or omnssof its institutions, bodies, offices or ageacir

4. These are, namely: Article 6 of the Protocoltidde 7 of Protocol No. 4, Articles 7 to 9 of Protd No. 6,
Articles 8 to 10 of Protocol No. 7, Articles 4 tm6Protocol No. 12 and Articles 6 to 8 of Protobl. 13.

13
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of persons acting on their behalf. Likewise, sittee Court under the Convention has jurisdiction to
settle disputes between individuals and the Higtaoting Parties (as well as between High
Contracting Parties) and therefore to interpretghavisions of the Convention, the decisions of the
Court in cases to which the EU is party will bediiig on the EU’s institutions, including the CJEU.

Technical amendments to the Convention

22. An interpretation clause is added to Articledd®he Convention with regard to terms such as
“State”, “State Party” and other State-specific @gpts (paragraph @ ande); this avoids amending
the substantive provisions of the Convention amdRlotocols, thereby maintaining their readability.
All of the Protocols provide that their substantprevisions shall be regarded as additional agitbe
the Convention, and that all the provisions of taier shall apply accordingly; this clarifies the
accessory nature of the Protocols to the Conventidollows that the general interpretation clause
added to the Convention will also apply to the 8tots without their needing to be amended to that
effect.

23. By virtue of paragraph @.various terms that explicitly refer to “States’ ldigh Contracting
Parties to the Convention (that is, “State”, “StR@ty”, “States” or “States Parti€s'will, after the
accession, be understood as referring also tolthasea High Contracting Party.

24. Paragraph 2then addresses other terms in the Convention e @otocols that refer more
generally to the concept of a State, or to ceé@ments thereof (“national security"pational law”?
“national laws™ “national authority™® “life of the nation”* “country”,**> “administration of the
State”?® “territorial integrity”** “domestic”’® “territory of a State™); after the accession, these will
be understood as relating alsmjtatis mutandis, to the EU. As regards the application to the Elthe
expression “life of the nation”, it was noted thiamay be interpreted as allowing the EU to take
measures derogating from its obligations undeiQtevention in relation to measures taken by one if
its member States in time of emergency in accomlavith Article 15 of the Convention. The term
“domestic” should be understood as “internal” t@ tlegal order of a High Contracting Party, as

confirmed by the French wording of Article 35 oét@onvention.

25. An interpretation clause was not consideredesgary for the expression “internal law”
appearing in Articles 41 and 52 of the Conventgnce this expression would be equally applicable
to the EU as a High Contracting Party. There amesexpressions in the Convention like those
covered by Article 59, paragraphdaande, that have not been included in that interpretatiause. In
particular, for reasons pertaining to the sped#dgal order of the EU, EU citizenship is not analag

to the concept of nationality that appears in Ag8cl4 and 36 of the Convention, Article 3 of Poofo

5. See also, in this respect Court of Justice efEhropean Communities, opinion 1/91 of the of Btd&nber
1991 and opinion 1/92 of 10 April 1992.

6. Appearing in: Article 10, paragraph 1, and Agid7 of the Convention; Articles 1 and 2 of thetBcol;
Article 2 of Protocol No. 4; Articles 2 and 6 ofddocol No. 6; Articles 3, 4, 5 and 7 of Protocol.N¢ Article 3
of Protocol No. 12; and Article 5 of Protocol N@& tb the Convention.

7. Appearing in: Article 6, paragraph 1, Articlepgragraph 2, Article 10, paragraph 2, and Artideparagraph
2, of the Convention; Article 2, paragraph 3, obtecol No. 4; and Article 1, paragraph 2, of Protddo. 7 to
the Convention.

8. Appearing in Article 7 of the Convention.

9. Appearing in Article 12 of the Convention.

10. Appearing in Article 13 of the Convention.

11. Appearing in Article 15 of the Convention.

12. Appearing in: Article 5, paragrapHt,Jand Article 8, paragraph 2, of the Convention Artitle 2, paragraph
2, of Protocol No. 4 to the Convention.

13. Appearing in Article 11, paragraph 2, of then@ention.

14. Appearing in Article 10, paragraph 2, of then@ention.

15. Appearing in Article 35 of the Convention.

16. Appearing in Article 1, paragraph 1, of Proiddo. 7 to the Convention.
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No. 4 and Article 1 of Protocol No. 12. Likewisdyetterms “countries” appearing in Article 4,
paragraph ®, of the Convention, “civilised nations” appearimgArticle 7 of the Convention, and
“State”, “territorial” and “territory/territories’appearing in Articles 56 and 58 of the Conventiod a
in the corresponding provisions of the Proto¢6$o not require any adaptation as a result of this E

accession. A complete table of all State-relatgutessions and their interpretation following the’€U
accession appears in the appendix to this explanagport.

26. Finally, a technical amendment to Article 5&rggraph 5, of the Convention takes into
account EU accession for the purposes of notiboay the Secretary General.

Article 2 — Reservations to the Convention and itProtocols

27. The EU should accede to the Convention, aasfaossible, on an equal footing with the other
High Contracting Parties. Therefore, the conditiapplicable to the other High Contracting Parties
with regard to reservations, declarations and derogs under the Convention should also apply to
the EU. For reasons of legal certainty, it was, éaav, agreed to include in the Accession Agreement
a provision (Article 2, paragraph 1) allowing th&) B0 make reservations under Article 57 of the
Convention under the same conditions as any otiigdt Bontracting Party. This would also include
the right to make reservations when acceding tcstiegy or future additional protocols. Any
reservation should be consistent with the releumalet of international law.

28. As Article 57 of the Convention currently omigfers to “States”, technical adaptations to
paragraph 1 of that provision are necessary tavat® EU to make reservations under it (see Article
2, paragraph 2, of the Accession Agreement). Theession “law of the European Union” is meant to
cover the Treaty on European Union, the TreatyhenRunctioning of the European Union, or any
other provision having the same legal value purst@those instruments (the EU “primary law”) as
well as legal provisions contained in acts of theigstitutions (the EU “secondary law”).

29. In accordance with Article 1, paragraph 1,h&f Accession Agreement, the EU accedes to the
Convention, to the Protocol to the Convention an@itotocol No. 6 to the Convention. The EU may
make reservations to the Convention and to theoPotitno reservations are permitted to Protocol No.
6, pursuant to its Article 4. In the event of Elt@ssion to other Protocols, the possibility to make
reservations is governed by Article 57 of the Canilem and the relevant provisions of such Protacols

30. Article 2, paragraph 1, of the Accession Agrert gives the EU the possibility to make
reservations to the Convention either when sigoingshen expressing its consent to be bound by the
provisions of the Accession Agreement. In accordasith Article 23 of the 1969 Vienna Convention
on the Law of Treaties, reservations to the Congantnade at the moment of the signature of the
Accession Agreement shall be confirmed, in orddyewvalid, at the moment of expression of consent
to be bound by the provisions of the Accession Agrent.

Article 3 — Co-respondent mechanism
31. A new mechanism is being introduced to alldve EU to become a co-respondent to

proceedings instituted against one or more of i@sniver States and, similarly, to allow the EU
member States to become co-respondents to progsddstituted against the EU.

17. These are, namely: Article 4 of the Protocatjdde 5 of Protocol No. 4, Article 5 of ProtocoloN6, Article
6 of Protocol No. 7, Article 2 of Protocol No. 18daArticle 4 of Protocol No. 13.
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Reasons for the introduction of the mechanism

32. This mechanism was considered necessary tonacodate the specific situation of the EU as
a non-State entity with an autonomous legal systiean is becoming a Party to the Convention
alongside its own member States. It is a spec#lfe of the EU legal system that acts adoptedsby i
institutions may be implemented by its member Stated, conversely, that provisions of the EU
founding treaties agreed upon by its member Statag be implemented by institutions, bodies,
offices or agencies of the EU. With the accessibthe EU, there could arise the unique situation in
the Convention system in which a legal act is esthbty one High Contracting Party and implemented
by another.

33. The newly introduced Article 36, paragraph of,the Convention provides that a co-
respondent has the status of a party to the dage Court finds a violation of the Conventione tto-
respondent will be bound by the obligations unddicke 46 of the Convention. The co-respondent
mechanism is therefore not a procedural privilegete EU or its member States, but a way to avoid
gaps in participation, accountability and enfordktghin the Convention system. This corresponds to
the very purpose of EU accession and serves theepemsiministration of justice.

34. As regards the position of the applicant,ribely introduced Article 36, paragraph 4, of the
Convention states that the admissibility of an magion shall be assessed without regard to the
participation of the co-respondent in the procegsliThis provision thus ensures that an application
will not be considered inadmissible as a resulthef participation of the co-respondent, notablyhwit
regard to the exhaustion of domestic remedies withe meaning of Article 35, paragraph 1, of the
Convention. Moreover, applicants will be able takemaubmissions to the Court in each case before a
decision on joining a co-respondent is taken (steviy paragraphs 46 to 50).

35. The introduction of the co-respondent mecharisralso fully in line with Article 1 of
Protocol No. 8 to the Treaty of Lisbon, which regsithe Accession Agreement to provide for “the
mechanisms necessary to ensure that ... individyalicapions are correctly addressed to Member
States and/or the Union, as appropriate”. Using ldmguage of this protocol, the co-respondent
mechanism offers the opportunity to “correct” apations in the following two ways.

Stuations in which the co-respondent mechanism may be applied

36. The mechanism would allow the EU to become aespondent to cases in which the
applicant has directed an application only agaors or more EU member States. Likewise, the
mechanism would allow the EU member States to becooirespondents to cases in which the
applicant has directed an application only agahmstU.

37. Where an application is directed against bo¢hBU and an EU member State, the mechanism
would also be applied if the EU or its member Sta#s not the party that acted or omitted to act in
respect of the applicant, but was instead the phalyprovided the legal basis for that act or Ginis.

In this case, the co-respondent mechanism wouddvate application not to be declared inadmissible
in respect of that party on the basis that it c@mpatibleratione personae.

38. In cases in which the applicant alleges differgolations by the EU and one or more of its
member States separately, the co-respondent meahanil not apply.

Third party intervention and the co-respondent mechanism

39. The co-respondent mechanism differs from thpatty interventions under Article 36,
paragraph 2, of the Convention. The latter onlyegithe third party (be it a High Contracting Paaoty
the Convention or, for example, another subjectirdgérnational law or a non-governmental
organisation) the opportunity to submit written coents and participate in the hearing in a case
before the Court, but it does not become a partheocase and is not bound by the judgment. A co-
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respondent becomes, on the contrary, a full partyhe case and will therefore be bound by the
judgment.

40. It is understood that a third party interventimay often be the most appropriate way to
involve the EU in a case. For instance, if an aapion is directed against a State associatedrte pa
of the EU legal order through separate internatiagaeements (for example, the “Schengen” and
“Dublin” agreements and the agreement on the Eamgdeconomic Area) concerning obligations
arising from such agreements, third party interigentvould be the only way for the EU to participate
in the proceedings. The introduction of the co-oesfent mechanism should thus not be seen as
precluding the EU from participating in the proceed as a third party intervener, where the
conditions for becoming a co-respondent are not met

The tests for triggering the co-respondent mechanism

41. In order to identify cases involving EU lawitable for applying the co-respondent
mechanism, two tests are set out Article 3, papig@ and 3, of the Accession Agreement.

42. In the case of applications notified to onenore member States of the EU, but not to the EU
itself (paragraph 2), the test is fulfilled if ippears that the alleged violation notified by theu@
calls into question the compatibility of a provisi@f (primary or secondary) EU law with the
Convention rights at issue. This would be the ciwdnstance, if an alleged violation could onbuve
been avoided by a member State disregarding agatioln under EU law (for example, when an EU
law provision leaves no discretion to a membereStatto its implementation at the national level).

43. In the case of applications notified to the, BUt not to one or more of its member States
(paragraph 3), the EU member States may becomespommdents if it appears that the alleged
violation as notified by the Court calls into questthe compatibility of a provision of the primary

law of the EU with the Convention rights at issUdnese tests would apply taking account of
provisions of EU law as interpreted by the competeurts. The fact that the alleged violation may
arise from a positive obligation deriving from t@envention would not affect the application of thes

tests. They would also cover cases in which théiGgifpns were directed from the outset againshbot
the EU and one or more of its member States (&r8¢lparagraph 4, of the Accession Agreement).

44, On the basis of the relevant case law of thertCd can be expected that such a mechanism
may be applied only in a limited number of caes.

Outline of the procedure under the co-respondent mechanism

45, The co-respondent mechanism will not altercilimeent practice under which the Court makes
a preliminary assessment of an application, with tbsult that many manifestly ill-founded or
otherwise inadmissible applications are not comiated. Therefore, the co-respondent mechanism
should only be applied to cases which have beeifiatbto a High Contracting Party. Article 3,
paragraph 5, of the Accession Agreement outlinesptiecedure and the conditions for applying the
co-respondent mechanism, whereby a High Contra&arty becomes a co-respondent by decision of
the Court. The following paragraphs are understa®dnerely illustrating this provision. For those
cases selected by the Court for notification, trecg@dure initially follows the information indicate

by the applicant in the application form.

A. Applications directed against one or more member Sate(s) of the European Union, but not
against the European Union itself (or vice versa)

18. During the negotiations, the view was expregbed in recent years, the only cases which mighteh
certainly required the application of the co-respam mechanism would have beéfatthews v. United
Kingdom, Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Srketi v. Ireland and Cooperatieve
Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. v. the Netherlands.
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46. In cases in which the application is direagdinst one (or more) member State(s) of the EU,
but not against the EU itself, the latter may,tifconsiders that the criteria set out in Article 3,
paragraph 2, of the Accession Agreement are fedfjllrequest to join the proceedings as co-
respondent. Where the application is directed agaime EU, but not against one (or more) of its
member States, the EU member States may, if thagider that the criteria set out in Article 3,
paragraph 3, of the Accession Agreement are fedfjllrequest to join the proceedings as co-
respondents. Any such request should be reasémexider to enable the potential co-respondent to
make such requests, it is important that the relfiewvdormation on applications, including the dafe
their notification to the respondent, is rapidly deapublic. The Court’s system of publication of
communicated cases should ensure the dissemirgdtgrch information.

47. If appropriate, the Court may, when notifying a@leged violation or at a later stage of the
proceedings, indicate that a High Contracting Panight participate in the proceedings as a co-
respondent, but a request by that High ContradBiagy would be a necessary precondition for the
latter to become co-respondent. No High Contrackagty may be compelled against its will to
become a co-respondent. This reflects the facttigainitial application was not addressed agdhmest
potential co-respondent, and that no High Contngcarty can be forced to become a party to a case
where it was not named in the original application.

48. The Court will inform both the applicant ame respondent about the request, and set a short
time limit for comments. Having considered the oemsstated by the potential co-respondent in its
request as well as any submissions by the applarahthe respondent, the Court will decide whether
to admit the co-respondent to the proceedingsyalhihform the requester and the parties to thgeca
of its decision. When taking such a decision, treur€ will limit itself to assessing whether the
reasons stated by the High Contracting Party (oid3h making the request are plausible in thetligh
of the criteria set out in Article 3, paragraphsr3, as appropriate, without prejudice to its ass®nt

of the merits of the case. The decision of the €Cmujoin a High Contracting Party to a case as-a ¢
respondent may include specific conditions (fornegke, the provision of legal aid in order to pratec
the interest of the applicant) if considered nemgsi the interests of the proper administratién o
justice.

B. Applications directed against both the EU and one or more of its member State(s)

49. In a case which has been directed againshatified to both the EU and one (or more) of its
member States in respect of at least one allegeldtian, either of these respondents may, if it
considers that the conditions relating to the ratirthe alleged violation set out in paragraplas 3

are met, ask the Court to change its status irgbdha co-respondent. As in the case describedrund
A. above, the Court may indicate the possibilityaathange of status, but a request by the concerned
respondent would be a necessary precondition fon suchange. The High Contracting Party (or
Parties) becoming co-respondent(s) would be thty Par Parties) which is (or are) not responsible
for the act or omission which allegedly causedvioéation, but only for the legal basis of suchaam

or omission.

50. The Court will inform both the applicant ane thther respondent about the request, and set a
short time limit for comments. Having considereé tieasons stated in the request, as well as any
submissions by the applicant and the other respinttee Court will decide whether to make the
change of status, and will inform the parties #® ¢hse of its decision. When taking such a decigion
this stage of the procedure, the Court will lint#telf to assessing whether the reasons statedeby th
High Contracting Party (or Parties)aking the request are plausible in the light ef ¢hiteria set out

in Article 3, paragraphs 2 or 3, as appropriatethef Accession Agreement, without prejudice to its
assessment of the merits of the case.

Termination of the co-respondent mechanism
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51. The Court may, at any stage of the proceeddeysde to terminate the participation of the co-
respondent, particularly if it should receive anforepresentation by the respondent and the co-
respondent that the criteria for becoming a coardpnt are not (or no longer) met. In the abseffice o
any such decision, the respondent and the co-rdspbontinue to participate jointly in the casélun
the proceedings end.

Friendly settlements

52. Both the respondent and the co-respondentnedd to agree to a friendly settlement under
Article 39 of the Convention.

Unilateral declarations

53. Both the respondent and the co-respondennetitl to agree to make a unilateral declaration
of a violation for which they are both responsible.

Effects of the co-respondent mechanism

54. As noted above, it is a special feature of Bt legal system that acts adopted by its
institutions may be implemented by its member Stated, conversely, that provisions of the EU
founding treaties agreed upon by its member Statag be implemented by institutions, bodies,
offices or agencies of the EU. Therefore, the redpat and the co-respondent(s) may be jointly
responsible for the alleged violation in respectwbich a High Contracting Party has become a co-
respondent. Should the Court find this violatidnisiexpected that it would ordinarily do so joyntl
against the respondent and the co-respondenté&g ttould otherwise be a risk that the Court would
assess the distribution of competences betweeBUhand its member States. The respondent and the
co-respondent(s) may, however, in any given cas&enjaint submissions to the Court that
responsibility for any given alleged violation skbbe attributed only to one of them. In this regpe

it should also be recalled that the Court in ithggments rules on whether there has been a violation
the Convention and not on the validity of an acadfigh Contracting Party or of the legal provison
underlying the act or omission that was the sulméthhe complaint.

Referral to the Grand Chamber

55. Any Party may request the referral of a casthé Grand Chamber under Article 43 of the

Convention; the respondent or co-respondent cooddefore make such a request without the
agreement of the other. Internal EU rules may, haweset out the conditions for such a request.
Should a request be accepted, the Grand Chambdd veeexamine the case as a whole, in respect of
all alleged violations considered by the Chambelnaith regard to all Parties.

Exclusion of retroactivity

56. Article 3, paragraph 8, of the Accession Agrest provides that the co-respondent

mechanism applies only to applications made toQbert from the date on which the EU accedes to
the Convention (that is, the date upon which thee&sion Agreement comes into force). This

includes applications concerning acts by EU menSiates based on EU law adopted before the EU
became a Party to the Convention.
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Prior involvement of the CJEU in cases in which the EU is a co-respondent

57. Cases in which the EU may be a co-respondé&s# ftom individual applications concerning
acts or omissions of EU member States. The appliwdhfirst have to exhaust domestic remedies
available in the national courts of the responaeainber State. Those courts may or, in certain cases
must refer a question to the CJEU for a preliminaing on the interpretation and/or validity of an
EU act at issue (Article 267 of the Treaty on thuétioning of the European Union). Since the partie
to the proceedings before the national courts nmly suggest such a reference, this procedure cannot
be considered as a legal remedy that an applicast exhaust before making an application to the
Court. However, without such a preliminary rulinige Court would be required to adjudicate on the
conformity of an EU act with human rights, withabé CJEU having had the opportunity to do so.

58. Even though this situation is expected to arigely, it was considered desirable that an
internal EU procedure be put in place to ensur¢ tthe CJEU has the opportunity to review the
compatibility with the Convention rights at issuketloe provision of EU law which has triggered the
participation of the EU as a co-respondent. Sugteweshould take place before the Court decides on
the merits of the application. This procedure, Whie inspired by the principle of subsidiarity, ynl
applies in cases in which the EU has the status @d-respondent. It is understood that the parties
involved — including the applicant, who will be givthe possibility to obtain legal aid — will hathe
opportunity to make observations in the procedeafere the CJEU

59. The CJEU will not assess the act or omissionptained of by the applicant, but the EU legal
basis for it.

60. The prior involvement of the CJEU will not affehe powers and jurisdiction of the Court.
The assessment of the CJEU will not bind the Court.

61. The examination of the merits of the applicatiy the Court should not resume before the

parties and any third party interveners have hadgportunity to assess properly the consequerices o
the ruling of the CJEU. In order not to delay urdtile proceedings before the Court, the EU shall

ensure that the ruling is delivered quickly. Instinegard, it is noted that an accelerated procedure
before the CJEU already exists and that the CJE_bkan able to give rulings under that procedure
within 6 to 8 months.

Article 4 — Inter-Party cases

62. Once the EU is a Party to the Convention, @teS Parties to the Convention will be able to
bring a case against the EU amck versa under Article 33 of the Convention.

63. The term “High Contracting Party” is used ire ttext of Article 33 of the Convention.
Changing the heading to “Inter-Party cases” makattieading correspond to the substance of Article
33 after the EU’s accession. For the sake of ctargiy, the reference to “inter-State applicatioims”
Article 29, paragraph 2, of the Convention is likesvadjusted.

64. An issue not governed by the Accession Agreg¢nsewhether EU law permits inter-Party
applications to the Court involving issues of El laetween EU member States, or between the EU
and one of its member States. In particular, AetiBd4 of the Treaty on the Functioning of the
European Union (to which Article 3 of Protocol N®io the Treaty of Lisbon refers) states that EU
member States “undertake not to submit a disputeszaing the interpretation or application of the
Treaties to any method of settlement other thasehwovided for therein”.
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Article 5 — Interpretation of Articles 35 and 55 ofthe Convention

65. This provision clarifies that, as a necessamypsequence of the EU accession to the
Convention, proceedings before the CJEU (currertlysisting of the Court of Justice, the General
Court and the Civil Service Tribunal) shall not bederstood as constituting procedures of
international investigation or settlement, subnoisgb which would make an application inadmissible
under Article 35, paragraphl®.of the Convention. In this respect, it shouldbabe noted that in the
recent judgment in the casekdroussiotis v. Portugal (No. 23205/08; judgment of 1 February 2011)
the Court specified that proceedings before thefiean Commission pursuant to Article 258 of the
Treaty on the Functioning of the European Uniorllsta be understood as constituting procedures of
international investigation or settlement pursuarirticle 35, paragraph 2 of the Convention.

66. As regards Article 55 of the Convention, whesttludes other means of dispute settlement
concerning the interpretation or application of ©envention, it is the understanding of the Parties
that, with respect to EU member States, proceediefsre the CJEU do not constitute a “means of
dispute settlement” within the meaning of Article &f the Convention. Therefore, Article 55 of the
Convention does not prevent the operation of the set out in Article 344 of the Treaty on the
Functioning of the European Union.

Article 6 — Election of judges

67. It is agreed that a delegation of the Europganiament should be entitled to participate, with
the right to vote, in the sittings of the Parlianeay Assembly of the Council of Europe (and its
relevant bodies) whenever it exercises its funetimtated to the election of judges under Artideo?

the Convention. It was considered appropriate ttatEuropean Parliament should be entitled to the
same number of representatives in the Parliamertasgmbly as the State(s) entitled to the highest
number of representatives under Article 26 of ttetube of the Council of Europe.

68. Modalities for the participation of the Europd@arliament in the work of the Parliamentary
Assembly and its relevant bodies will be definedtry Parliamentary Assembly in co-operation with
the European Parliament. These modalities willdflected in the Parliamentary Assembliyiternal
rules. Discussions between the Parliamentary Aseard the European Parliament to that effect
already took place during the drafting of the Actes Agreement. It is also understood that internal
EU rules will define the modalities for the seleatiof the list of candidates in respect of the Bbe
submitted to the Parliamentary Assembly.

69. It is not necessary to amend the Conventioorder to allow for the election of a judge in

respect of the EU since Article 22 provides thgtidge shall be elected with respect to each High
Contracting Party. As laid down in Article 21, pgraphs 2 and 3, of the Convention, the judgesef th
Court are independent and act in their individigdazity. The judge elected in respect of the EUl sha
participate equally with the other judges in thekwof the Court and have the same status and duties

Article 7 — Participation of the European Union in the Committee of Ministers of the
Council of Europe

70. The Convention explicitly confers a numberwidtions upon the Committee of Ministers of

the Council of Europe, the main one being the sugien of the execution of the Court’s judgments
under Article 46 of the Convention and of the temfidriendly settlements under Article 39 of the

Convention. The Committee of Ministers is also thdito request advisory opinions from the Court
on certain legal questions concerning the integpbi@t of the Convention and the Protocols (Article
47 of the Convention) and to reduce, at the reqoietite plenary Court, the number of judges of the
Chambers (Article 26, paragraph 2, of the Conventio

71. A number of questions directly linked with thumctioning of the Convention system and its
implementation are, however, not explicitly deaittwin the Convention itself. The Convention does
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not contain, for instance, provisions regardingaiteendment and the adoption of additional protgcols
nor does it specify all details regarding the etseraof some of the Convention-based functions
indicated in the previous paragrapht also does not deal with the adoption or thelementation of

a number of other legal instruments and texts, sisctecommendations, resolutions and declarations,
which are directly related to the functions exexdidy virtue of the Convention by the Committee of
Ministers or the Parliamentary Assembly of the Gmluaf Europe. Such legal instruments and texts
may be addressed, for example, to the member Sthtde Council of Europe in their capacity of
High Contracting Parties to the Convention, to @@mmittee of Ministers itseff to the Couft’ or,
where appropriate, to other relevant bodies.

72. After its accession, the EU will be allowedpiarticipate in the Committee of Ministers, with
the right to vote, when decisions on the issuestioreed above are taken. This principle is set out i
Article 7, paragraph 1, of the Accession Agreement.

73. General rules for the majorities required far tecisions of the Committee of Ministers also
apply, mutatis mutandis, to decisions mentioned under paragraghahdc of Article 7. Under EU
law, the EU and its member States (in total amognttd 28 out of 48 High Contracting Parties after
accession) under certain circumstances are obtmedtt in a co-ordinated manner when expressing
positions and voting. This obligation to co-ordmagfers only to decisions to be taken under Agsicl
39 and 46 of the Convention. Therefore it is comgid necessary to make specific provision about the
participation of the EU in the Committee of Ministesupervision process under Articles 39 and 46 of
the Convention. Appropriate guarantees are thezefguired to ensure that the combined votes of the
EU and its member States will not prejudice thedffe exercise by the Committee of Ministers of
its supervisory functions under Articles 39 andaf@&he Convention. A general obligation to that
effect appears in Article 7, paragraph 2, whiclo @sntains a number of specific provisions.

74. The introduction of these specific provisiof®id not be seen as a departure from the
established practice that decisions in the Comeitie Ministers are adopted by consensus, with
formal votes only exceptionally being taken.

Supervision of obligations in cases where the EU is respondent or co-respondent

75. In the context of the supervision of the fatfdnt of obligations either by the EU alone, or by
the EU and one or more of its member States joffitigt is, arising from cases to which the EU has
been respondent or co-respondent), it derives tl@rEU treaties that the EU and its member States
are obliged to express positions and to vote in-ardinated mannetn order to ensure that such co-
ordination will not prejudice the effective exeeisf supervisory functions by the Committee of
Ministers, it was considered necessary to introdyeeial voting rules. They will appear in a neveru

to be included in the Rules of the Committee of istiers for the supervision of the execution of
judgments and of the terms of friendly settleméhfEhe new voting rules will apply to all decisions
in respect of obligations upon the EU alone or ugm EU and one or more of its member States
jointly. As regards obligations upon only a mem8#te of the EU, normal voting rules will continue

to apply.

76. The general rulapplicable to decisions by the Committee of Mintst@ the supervision of
the execution of judgments and of the terms ohfiig settlements in cases in which the EU is aypart
appears under sub-paragrapbf the new rule. The new rule does not requiredpglication of the

19. For instance, the Committee of Ministers hasptatl specific rules for the exercise of its sujzton
activity. On questions not specifically dealt withthese rules, the Committee of Ministers’ ordinarles apply.
20. See, for instance, Resolution CM/Res(2010)26henestablishment of an Advisory Panel of Experis
Candidates for Election as Judge to the Europeamt@j Human Rights, which entrusts the Committée o
Ministers with the task of appointing the membédrthe Advisory Panel.

21. See, for instance, Resolution Res(2004)3 ogmuhts revealing an underlying systemic problem.

22. Adopted by the Committee of Ministers at thétB@neeting of the Deputies, on 10 May 2006.
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majority rule set out in Article 26.0f the Statute of the Council of EurofieProvided that a decision
appears (for instance, by an indicative vote) tosbpported by a majority of the representatives
entitled to sit on the Committee of Ministers orh&lé of those High Contracting Parties that are not
member States of the EU, the decision would betadopithout a formal vote. Such procedure would
be consistent with other procedures already inepliache Council of Europe, whereby delegations do
not request the application of the voting rule préed by the Statute of the Council of Europe to
block the adoption of a decision if it appears thdbwer majority than the one prescribed in the
Statute is attainetf. The EU and its member States will fully particga discussions leading to the
adoption of decisions.

77. The specific rule applicable to decisions bg thommittee of Ministers under Rules 10
(Referral to the Court for interpretation of a juggnt) and 11 (Infringement proceedings) of the Rule
of the Committee of Ministers for the supervisidntiee execution of judgments and of the terms of
friendly settlements in cases in which the EU pagy appears under sub-paragrapf the new rule.

It is based on the same approach set out in thoegireg paragraph. However, in so far as the mgjorit
required for the adoption of decisions under Aetidb, paragraphs 3 and 4, of the Convention, as
reflected in Rules 10 and 11, is higher than th¢oritg required by the Statute of the Council of
Europe, the new rule also requires a higher mgjortherefore, a decision under Rules 10 and 11 shal
be considered as adopted if it appears that twaolshof the representatives entitled to sit on the
Committee of Ministers on behalf of those High Gaating Parties that are not member States of the
EU are in favour of it.

78. The specific rule applicable to decisions iy @Gommittee of Ministers under Rule 17 (Final
resolutions) of the Rules of the Committee of Mimis for the supervision of the execution of
judgments and of the terms of friendly settleméntsases to which the EU is a party appears under
sub-paragraph of the new rule. In the case of the adoption médlifresolutions, it must be ensured that
the decision has sufficient support also from thighHContracting Parties which are not member
States of the EU. Therefore, it is required thaddition to the majority set out in Article 20of the
Statute of the Council of Europe, a simple majoofythe representatives casting a vote on behalf of
those High Contracting Parties that are not mengtetes of the EU is in favour of the final
resolution.

79. These rules do not form part of the Accessigredment, but will be submitted to the
Committee of Ministers for adoption. They may tliere be amended if necessary at a later stage by
the Committee of Ministers without requiring a @on of the Accession Agreement or the
Convention.

Supervision of abligationsin other cases against a member State of the EU

80. In the context of the supervision of the fahi@nt of obligations under the Convention by one
or more of the member States of the EU, the l&tprecluded under the EU treaties, either for laick
competence in the area to which the case relates ar result of the prohibition on circumventing
internal procedures, from expressing a positioex@rcising its right to vote. In such circumstances
the EU member States have no obligation under thér&aties to act in a co-ordinated manner, and
therefore they can each express their own posiimhvote.

Supervision of obligationsin cases against States which are not members of the EU

81. In the context of the supervision of the fatf@nt of obligations under the Convention by a
State which is not a member of the EU, the EU &éxchember States have no obligation under the EU

23. Pursuant to which: “All other resolutions ofettfCommittee ... require a two-thirds majority of the
representatives casting a vote and of a majorith@fepresentatives entitled to sit on the Conamitt

24. See, for instance, the decision taken at ti®bdiSImeeting of the Ministers’ Deputies (4 Novemb884) —
Item 2.2 paragraph C.
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treaties to express a position or vote in a coratdid manner. The EU member States can therefore
each express their own position and vote, evenevtier EU also expresses a position or exercises its
right to vote.

Article 8 — Participation of the European Union in the expenditure related to the
Convention

82. According to Article 50 of the Convention, tegpenditure on the Court shall be borne by the
Council of Europe. After its accession to the Carii, the EU should contribute to the expenditure
of the entire Convention system alongside and ditiash to the other High Contracting Parties. It is
noted that under the current system the amourfietontribution of each High Contracting Party is
not linked to the Court’'s workload in respect cdttiParty, but is based on the method of calculating
the scales of member States' contributions to dbahEurope budgets established by the Committee
of Ministers in 1994, in its Resolution Res(94)8&1is also recalled that the budgets of the Cond a
of the other entities involved in the functioninfthe Convention system are part of the Ordinary
Budget of the Council of Europe, and that the dbation of the EU would be clearly and exclusively
dedicated to the financing of the Convention system

83. The participation of the EU in the expenditugated to the Convention system would not
require any amendment to the Convention. However,calculation method of the EU contribution
needs to be defined in the Accession Agreemenichwiwbuld provide the legal basis in this respect.
The proposed method aims at being as simple abtésta possible and, as such, does not require the
participation of the EU in the budgetary procechirthe Council of Europe.

84. The relevant expenditure taken into accoutftasdirectly related to the Convention, namely:
the expenditure on the Court and on the processipérvision of the execution of its judgments and
decisions, as well as on the Parliamentary Assentbéy Committee of Ministers and the Secretary
General of the Council of Europe when they exertisetions under the Convention. In addition,
administrative overhead costs related to the Cdimesystem are considered (building, logistics, IT
etc.) as requiring an increase of the above expaedby 15%. The total amount is then compared to
the Ordinary Budget of the Council of Europe (intthg the employer’s contributions to pensions), in
order to identify the relative weight, in percergagf such expenditure. On the basis of the relevan
figures for the last years and of those foresee@@@2 and 2013, this percentage is fixed in paiagr

1 of Article 8 of the Accession Agreement at 34 %.

85. As to the rate of contribution of the EU to thkevant expenditure, it is agreed that it shall b

identical to that of the State(s) providing the Hagt contribution to the Ordinary Budget of the

Council of Europe for the year, pursuant to thehoetof calculating the scales of member States'
contributions to Council of Europe budgets esthielis by the Committee of Ministers in 1994.

Accordingly, for each year (A), the amount of tlumizibution of the EU shall be equal to 34% of the

highest amount contributed in the previous yearlJAy any State to the Ordinary Budget of the
Council of Europe (including employer's contributim pensionsy.

86. In order to ensure the stability of the calttalamethod proposed, a safeguard clause is added
in paragraph 2 of Article 8 of the Accession Agreainof the Accession Agreement to the effect that,
if the actual relative weight of the expenditurtated to the Convention system within the Ordinary
Budget varies substantially, the percentage inditat paragraph 1 of Article 8 (to date, 34%) shall

25. As an example, for the year 2011 the Ordinargiget, recalculated to include the employer’s dbations

to pensions, amounted to €235.4 million. The exparel dedicated within the Ordinary Budget to the
functioning of the Convention (including 15% of okwead costs) amounted to €79.8 million, which cponds

to 33.9%. The highest amount contributed by anyeStathe previous year (2010) to the Ordinary Betdyf the
Council of Europe corresponded to 11.7% of the kud@his percentage, applied to the amount of €79.8
million, would provide a contribution of €9.34 nidh.
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adapted by agreement between the EU and the Cafri€ilrope. Such adaptation is triggered by the
fact that, in each of two consecutive years, tifferdince between the percentage calculated oretiie r
figures and the percentage in paragraph 1 of &rBds more than 2.5 percentage points (that tkeif
real figure is below 31.5%, or above 36.5%). Thichanism shall obviously apply also to any new
percentage resulting from subsequent agreememedethe EU and the Council of Europe.

87. In addition, two clauses are added to avoid @wgsible unintended effects of the safeguard
clause. First, in order to avoid that the EU’s ast@n could lead to a situation in which there wloul
be fewer resources available to the Conventioresyshan before the accession, it is foreseen that n
account shall be taken of a change in the percentaticated in paragraph 1 of Article 8 (34%) that
results from a decrease in absolute terms of theuatrdedicated within the Ordinary Budget to the
functioning of the Convention as compared to tharygeceding that in which the EU becomes a
Party to the Convention. Second, in order to aasidunjustified increase in the EU’s contribution in
the event of a decrease in absolute terms of tlign@y Budget, combined with no change or a
decrease in absolute terms of the amount dediedteith the Ordinary Budget to the functioning of
the Convention, it is foreseen that no accountl sletaken of a possible increase in the percentage
indicated above, resulting from it.

88. The technical and practical arrangements feritfiplementation of the provisions set out in
the Accession Agreement will be determined in di&athe Council of Europe and the EU.

Article 9 — Relations with other Agreements

89. A number of other Council of Europe conventiansl agreements are strictly linked to the
Convention system, even though they are self-stgnmeaties. It is for this reason necessary torens
that the EU, as a Party to the Convention, resphetselevant provisions of such instruments and is
for the purpose of their application, treated aswere a Party to them. This is the case, inigagr,

for the European Agreement relating to Personsdizating in Proceedings of the European Court of
Human Rights (ETS No. 161), and for the Sixth Reotdo the General Agreement on Privileges and
Immunities of the Council of Europe (ETS No. 16@hich sets up the privileges and immunities
granted to the judges of the Court during the disgh of their duties. In addition, in its accession
the Convention, the EU should also undertake tpewsthe privileges and immunities of other
persons involved in the functioning of the Conventsystem, such as the staff of the Registry of the
Court, members of the Parliamentary Assembly apdesentatives in the Committee of Ministers;
these are covered by the General Agreement onld®ydd and Immunities of the Council of Europe
(ETS No. 2) and its first Protocol (ETS No. 10).

90. The accession of the EU to such instruments #wedt amendment would require a
cumbersome procedure. Moreover, the system of éme@l Agreement on Privileges and Immunities
of the Council of Europe is only open to membernedtaof the Council of Europe. Therefore, the
Accession Agreement imposes an obligation on thedsla Contracting Party to the Convention, to
respect the relevant provisions of these instrumjesntd a further obligation on other Contracting
Parties to treat the EU as if it were a Party &séhinstruments. These provisions are accompayied b
other operative provisions about the duty to cdrih@d EU when these instruments are amended, and
about the duty of the Secretary General, as depgsdf these instruments, to notify the EU of
relevant events occurring in the life of these rinstents (such as any signature, ratification,
acceptance, approval or accession, the entry orize fwith respect to a Paftyand any other act,
notification or communication relating to them).

26. In accordance with the relevant provisionsamheAgreement or Protocol, that is, Articles 8 araf the
European Agreement relating to Persons ParticigatifProceedings of the European Court of Humam®Rig
Article 22 of the General Agreement on Privilegad &mmunities of the Council of Europe, Article ftbe
Protocol to the General Agreement on Privilegeslandunities of the Council of Europe and Articlesi@d 9
of the Sixth Protocol to the General Agreement owileges and Immunities of the Council of Europe.
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Article 10 — Signature and entry into force

91. This article is one of the usual final clausetuded in treaties prepared within the Council of
Europe. It has been amended to provide that theeelgent should be open only to the High
Contracting Parties to the Convention at the dates @pening for signature and to the EU.

92. Should any State become a member of the Coohddiurope, and consequently a High

Contracting Party to the Convention, between thenopg for signature of this Accession Agreement
and the date of its entry into force, that Stat# be required as part of its commitments for the
accession to the Council of Europe to give an uivegal binding statement of its acceptance of the
provisions of this Agreement. The Committee of Miars' resolution inviting that State to become a
member of the Council of Europe shall contain adtiion to that effect.

93. Should any State become a member of the CoohEllirope and a High Contracting Party to
the Convention after the entry into force of thigrédement, it will be bound by those provisionshaf t
Agreement which have legal effects beyond the ragrendment of the Convention; this is ensured by
the new Article 59, paragraphb2.of the Convention, which creates an explicit lipétween the
Convention and the Accession Agreement.

Article 11 — Reservations
94. It is agreed that no reservations to the Agesgnitself shall be allowed. This is without
prejudice to the possibility for the EU to makeeamstions to the Convention, as provided for by
Article 2.

Article 12 — Notifications

95. This article contains one of the usual finausles included in treaties prepared within the
Council of Europe.
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Summary of all State-related provisions in the Conention for the Protection of Human
Rights and Fundamental Freedoms and possible effexcof the accession of the European Union

Future
Provision in the , Addressed in the Accession corresponding
i Expression . s
Convention Agreement in... provision in the
Convention
Article 4 (3) (b) “countries” Paragraph 25 of the None
explanatory report. This
expression does not need
any adaptation or
interpretation as a result of
the EU’s accession.
Article 5 (1) (f) “country” Article 1 (2) Article 59 (2) (e)
Article 6 (1) “national security” Article 1 (2) Article 59 (2) (e)
Article 7 (1) “national law” Article 1 (2) Article 59 (2) (e)
Article 7 (2) “civilised nations” Para. 25 of the explanatory | None
report. This expression does
not need any adaptation or
interpretation as a result of
the EU’s accession.
Article 8 (2) “country” and “national Article 1 (2) Article 59 (2) (e)
security”
Article 10 (1) “States” Article 1 (2) Article 59 (2) (d)
Article 10 (2) “national security” and Article 1 (2) Article 59 (2) (e)
“territorial integrity”
Article 11 (2) “national security” and Article 1 (2) Article 59 (2) (e)
“administration of the
State”
Article 12 “national laws” Article 1 (2) Article 59 (2) (e)
Article 13 “national authority” Article 1 (2) Article 59 (2) (e)
Article 14 “national origin” and Paragraph 25 of the None
“national minority” explanatory report. These
expressions do not need
any adaptation or
interpretation as a result of
the EU’s accession.
Article 15 “life of the nation” Article 1 (2) Article 59 (2) (e)
Article 17 “State” Article 1 (2) Article 59 (2) (d)
Article 29 “inter-State applications” Article 4 (1) Article 29
Article 33 (title) “inter-State cases” Article 4 (2) Article 33
Article 35 “domestic” Article 1 (2) Article 59 (2) (e)
Article 36 “nationals” Paragraph 25 of the None
explanatory report. The use
of such term in this context
does not require any
adaptation as a result of the
EU’s accession, as the
concept of EU citizenship is
not analogous to the
concept of “nationality” of a
member State.
Articles 41 and 52 “internal law” Paragraph 25 of the None
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explanatory report. This
expression does not need
any adaptation as a result
of the EU’s accession, as it
would apply as it stands to
the EU as to any other High
Contracting Party.

Article 56 and
Article 58 (4)

“State”, “territorial”,
“territory” and “territories”
(territorial application
clause)

Paragraph 25 of the
explanatory report. The
territorial application
clauses would not be
applicable to the EU.

None

Article 57 “State”, “territory” Article 2 (2) Article 57 (1), 2nd
sentence
Protocol No. 1
Article 1 “State” Article 1 (2) Article 59 (2) (d)
Article 2 “State” Article 1 (2) Article 59 (2) (d)
Article 4 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 6 final clause Article 1 (2) Article 59 (2) (a)
Protocol No. 4
Article 2 (1) “State” (“territory of a Article 1 (2) Article 59 (2) (d)
State”)
Article 2 “country”, “national Article 1 (2) Article 59 (2) (e)
security”
Article 3 “territory of a State of Paragraph 25 of the None
which he is a national” explanatory report. The
concept of “territory of a
State of which he is a
national” is not applicable
to the EU, as the concept of
EU citizenship is not
analogous to the concept of
“nationality” of a member
State.
Article 5 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 7 final clause Article 1 (2) Article 59 (2) (a)
Protocol No. 6
Article 2 “State” Article 1 (2) Article 59 (2) (d)
Article 5 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 6 “States Parties” Article 1 (2) Article 59 (2) (d)
Articles 7-9 final clauses Article 1 (2) Article 59 (2) (a)
Protocol No. 7
Article 1 (1) “territory of a State” Article 1(2) Article 59 (2) (e)
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Article 1 (2) “national security” Article 1 (2) Article 59 (2) (e)
Articles 3,4 and 5 “State”, “States” Article 1 (2) Article 59 (2) (d)
Article 6 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 7 “States Parties” Article 1 (2) Article 59 (2) (d)
Articles 8-10 final clauses Article 1 (2) Article 59 (2) (a)
Protocol No. 12
Article 1 “national minority” (see Paragraph 25 of the None
also Art. 14 of the explanatory report. The use
Convention) of the term “national” in
this context does not need
any adaptation as a result
of the EU ‘s accession.
Article 2 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 3 “States Parties” Article 1 (2) Article 59 (2) (d)
Articles 4-6 final clauses Article 1 (2) Article 59 (2) (a)
Protocol No. 13
Article 4 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 5 “States Parties” Article 1 (2) Article 59 (2) (d)
Article 6 final clauses Article 1 (2) Article 59 (2) (a)
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